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Abstract. The paper studies the historical and legal background of the formation and
development of government procurement in Ukraine. It analyzes the essence and significance of
public procurement for the effective development of budgetary enterprises, institutions and
organizations in different historical periods. It has been established that public procurement took
various forms long before the independence of Ukraine. State orders are considered in the context
of the broader problem of state regulation of the economy, namely one of the most serious and
ambiguous economic problems is the rational interaction of the state and the market system in the
process of public procurement. It is substantiated that a full-fledged national economy largely
depends on how transparent and economically justified public expenditures on the maintenance of
institutions financed from the state budget. Detected that one of the most promising ways to
implement the concept of rational and efficient use of budget funds is the widespread introduction
of a single structured system in the procurement of goods, works and services for public needs,
based on competition, transparency, non-discrimination and decentralization. The paper reviews
specifics of legislative regulation of public procurement in the relevant periods. The stage of
transition of the system of centralized production planning, distribution of material and technical
resources, the function of the state order as an absolute state regulator in the production of products
and services to the means of meeting the needs of material resources, products, works and services
of consumers supported by the state budget. It identifies the main differences in the approaches to
understanding the essence of public procurement. The paper provides a detailed description of the
influence of factors and circumstances on the development of the legal framework of public
procurement. It determines and substantiates government procurement development periods. The
paper analyzes the negative effects of omissions and non-finalization of the legal framework of each
respective period. It studies the methods of and reasons for changing the terminology in the
formation of the conceptual apparatus of the modern legal framework. Conclusions on changes,
additions and adjustments to the legal framework of public procurement are provided. The paper
assesses the main differences between the adopted public procurement laws.
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JOCJIKEHHS EBOJIIONIT CTAHOBJIEHHS
1 PO3BUTKY JEP)KABHUX 3AKYIIIBEJIb B YKPAIHI

AHoTanig. JlocmiUKyIOTBCS  ICTOPUYHO-TIPABOBI  OCHOBH  CTAaHOBJICHHA 1 PO3BUTKY
Jep )KaBHUX 3aKyIiBenb B YKpaiHi. [I[poBeaeHo aHami3 CyTHOCTI Ta 3HAYCHHS MyOJIIYHUX 3aKYITiBEIb
Ui eeKTHBHOTO PO3BUTKY MiANMPHEMCTB, YCTAaHOB Ta OpraHizamii Oro/pkeTHOi cdepu B pisHi
ICTOpHYHI TIepioaH. YCTAaHOBJEHO, IO IyOJIYHI 3aKymliBii HaOyBaiM pi3HUX (opM IIe 10
He3aJIeKHOCTI YKpaiHu. Jlep>kaBHI 3aMOBIICHHS PO3MIAJAIOTHCS B KOHTEKCTI MIMPINOI MpoOiieMu
JIEP’)KaBHOTO PETYIIOBAHHS €KOHOMIKH, a caMe — OHIEI0 3 HAHOIBII CEpHO3HMUX 1 HEOTHO3HAYHUX
E€KOHOMIUYHUX Mpo0JIeM € pallioOHalbHA B3a€MOJis JEepKaBU 1 PUHKOBOI CHUCTEMHU Yy TpOLECi
JepkaBHUX 3aKyrmiBesb. OOrpyHTOBaHO, 10 TMTOBHOIIHHA HAIllOHAJIbHA €KOHOMIKA 3HAYHOIO MIpOIO
3aJIeXKHUTh BiJl TOTO, HACKUIBKH MPO3OPUMH Ta €KOHOMIYHO BHUIPABIAHUMHU € JIepP’KaBHI BUJATKU HA
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YTPUMAaHHS YCTaHOB, 110 (DIHAHCYIOTBCS 3 JEp:KaBHOro OwJkeTy. Po3risHyTo 0CcO0IMBOCTI
3aKOHOJIAaBUOTO peryioBaHHSA cdepu MmyOnMIYHMX 3aKyIiBelb 3a BUAMOBIHHUMH TIE€PIOJIaMH.
VYCcTaHOBIIGHO eTam MEepexoAy CHCTEMH LIEHTPali30BaHOTO IUIaHYBaHHS BUPOOHUITBA, PO3IOILTY
MaTepiaJbHO-TEXHIYHUX pecypciB, QYHKIIT 1ep>KaBHOTO 3aMOBJICHHS SIK aOCOIIOTHOTO JIEP>KaBHOTO
peryisTopa y BUpOOHHUITBI MPOAYKIIT Ta MOCIYT Ha 3aci® 3a0e3nedeHHs noTped y marepialbHUX
pecypcax, MpoayKiii, podoTax i MociIyrax CroKMBaviB, IO YTPUMYIOTBCS 38 paXyHOK JIeP>KaBHOTO
OromkeTy. Bu3HaueHO OCHOBHI BiIMIHHOCTI MiAXOMIB [0 PO3YMIHHS CYTHOCTI ITyOIIYHHUX
3aKkymiBesnb. HanaHo AeTanbHy XapakTEpUCTHUKY BIUIMBY (PakTopiB Ta OOCTaBMH Ha MOOYJIOBY
3aKOHOAABYOI 0a3u cepu MyOMIYHUX 3aKymiBesb. Bu3HaueHO Ta 0OTpPYHTOBAHO MEPiOAN PO3BUTKY
JIep’KaBHUX 3aKymiBenb. [IpoaHanizoBaHO HEraTHMBHI HAcliJKU YOYLIEHb 1 HEIOOINpaltOBaHb
HOPMATHUBHO-IIPABOBOTO MOJI KOXHOro rmnepiogy. JlOCHiPKEHO MeTOAM 1 MNPUYUHU 3MIHU
TepMiHOJIOTIT Y (popMyBaHHI MOHATIHHOTO anmapary cy4acHOi 3aKoHO1aBuo0l 0a3u. HajgaHno BUCHOBKH
1010 3MiH, IOTIOBHEHB 1 KOPUTYBaHb 3aKOHOJaBYOI 6a3u chepu myOmiyHuX 3akymiBenb. OmiHEHO
OCHOBHI Bi]MIHHOCTI yXBaJICHOTO 3aKOHOJABCTBA Chepu MyOTIIHUX 3aKyITiBEb.

KurouoBi ciioBa: aeprkaBHi 3aKyIIiBIIi, MTyOJIIYHI 3aKyTiBII, TEHACD, ACP’KaBHI KOHTPAKTH.

®opmy: 0; puc.: 0; Tabmn.: 2; 6i6:m.: 10.

Introduction. Until now, the economic theory and practice have not considered government
orders in the context of the broader problem of state regulation of the economy. One of the most
serious and ambiguous economic problems is the rational interaction of the State and the market
system in the process of government procurement. This problem remained urgent throughout the
entire history of the development of the State and the entrepreneurship. Thus, a full-fledged national
economy largely depends on how transparent and economically justified the state expenditures on
the maintenance of institutions financed from the state budget are. One of the most promising ways
to implement the concept of rational and efficient use of budgetary funds is the widespread
introduction of the unified structured system into the sphere of procurement of goods, works and
services for public needs that is based on the principles of competition, transparency, non-
discrimination, and decentralization.

Research analysis and problem statement. The scope of research on public procurement
broadens, given the growing relevance of public procurement. Thus, the main aspects of public
procurement were considered in the papers of S. Kozlov, O. Krytenko, A. Mazaraki, M. Ostapiuk,
V. Pashkov, Ya. Petrunenko, V. Smyrychynskyi, I. Smotrytska, O. Taranenko, A. Khramkin,
O. Shevchuk, O. Yuditskyi, and other scholars. However, due to constant and dynamic changes in
public procurement legislation, this area needs to be constantly researched and improved.

The purpose of this paper is to research the evolution of the formation and development of
government procurement in Ukraine, the transformation of the conceptual apparatus.

Methodology and research methods. The methodological basis of the article research is
the fundamental provisions of economic theory, the theory of finance, and domestic labor and
foreign scientists on public procurement issues. In the process of research the following methods
were used: semantic analysis — with refinement basic economic categories of scientific research;
comparative and statistical analyzes, analysis and synthesis — in the study economic relations
between the state and other subjects as a result of the functioning of the financial and economic
mechanism of public procurement; historical and generalization — when studying the foreign
experience of the foundations purchase.

Research results. First of all, let us consider the evolution of definitions of government
procurement.

The historical origin of public procurement whose modern interpretation has transformed from
the concepts of «government procurement» and «government order» dates back to the period before the
independence of Ukraine. The concept of «government order» was preceded by the concept of
«government plans», which was used until 1993. Thus, the Regulations on the State Planning
Committee of the Ukrainian SSR, adopted in 1982, determined that government plans for economic and
social development provide the most effective ways to achieve high ultimate national economic results,
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solve important national economic problems, ensure the right combination of sectoral and territorial
development, and implement targeted comprehensive scientific and technical, economic and social
programs, as well as development programs for individual regions and the most important territorial and
industrial complexes. At the same time, there must be a combination of centralized planning and
economic independence of associations, enterprises and organizations, initiative and creative activity of
labor collectives and local Councils of People’s Deputies.

Thus, since 1993, namely with the adoption of the Law of Ukraine «On Government Contracts
and Government Orders», the concepts of «government contract» and «government order» have been
introduced into law. The government contract is defined as a means of satisfying the needs of
consumers that are financed from the state budget, replenishing the state reserve, subject to payment by
the State of the cost of goods, works and services. The government order was defined as a means of
stimulating an increase in the production of scarce products, the development of priority sectors of the
national economy, the implementation of interstate agreements, export/import operations, the
introduction of cutting-edge technologies, the solving of social problems, the state support of the most
important research, given which the state can provide benefits to contractors but does not provide them
with financial resources [1, O. Kurochenko et al., 2008].

The concepts of «government order» and «government contract» take on a new meaning and
a different subordination with the adoption of the Law of Ukraine «On Government Order to Satisfy
Priority State Needs». Thus, the government order is defined as a means of state regulation of the
economy by forming, on a contractual basis, the composition and volume of goods, works and
services needed to satisfy priority state needs, place government contracts for their supply
(procurement) with enterprises, organizations and other Ukrainian business entities of all ownership
forms. The government contract is an agreement concluded by a government customer on behalf of
the state with a government contractor, which defines the economic and legal obligations of the
parties and regulates the relationship between the customer and the contractor, i.e. the government
contract is considered to be a legal tool for implementing government orders, whereby it
significantly differs from the previous interpretation and, in our opinion, contributes to the further
streamlining of the regulatory framework of public procurement [2, O. Krytenko, 2014].

The Law of Ukraine «On Procurement of Goods, Works and Services Using State Funds» of
February 22, 2000 totally lacks the concepts of «government procurement» and «government
contracts», which are transformed into the respective terms «government procurement» (purchase
of goods, works and services by the customer using state funds) and «contract» (written agreement
between the client and the successful bidder in the procurement procedure, which provides for the
provision of services, performance of works or acquisition of ownership of goods for the respective
consideration).

Thus, the Law of Ukraine «On Government Procurement» of June 1, 2010 reintroduced and
reused the term «government order» to satisfy priority state needs by directing state funds for
government procurement.

The Law of Ukraine «On Government Procurement» adopted in 2014 mentions the
government order only for the services of training experts, researchers, scientific and teaching staff
and workers, advanced training and retraining (postgraduate education), while its new version,
namely the Law of Ukraine «On Public Procurement» of 2016, is supplemented by a government
defense order, i.e. the concept of government procurement has been removed from the legal
framework since 2010, which we find to be negative because there appears to be a «gap» in the
following chain of concepts: «government plan» — «government order» — «government
procurement» [3, I. O. Shkol’nyk, 2009].

We believe that the fact that the legal framework of public procurement has undergone
frequent changes, additions and adjustments still causes some inconsistencies in the regulatory
documents of various areas (control, monitoring, evaluation, inspections).

Summing up the above, let us display it in the form of a table (7able ) and divide it into
phases suggested by us and add certain specific features inherent in each period, which will be
described in more detail below.
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Table 1
Development of public procurement in Ukraine
Procurement Historical Public
Phase Planning Procurement Specific Features
Stage
Form Form
1982— Government | Formation of public procurement
1993 orders
1. The first tender-related Resolution on Approval of the
Regulations on the Procedure for Organizing and
Conducting International Tenders was adopted
1993— Government |2 Suppliers were selected by government customers and
1995 confracts direct contracts were signed
Phase 1
1. The use of budgetary funds for the procurement of goods
(works, services) of foreign origin was prohibited.
1995 Government 2. Gﬁ;/;rnmentl c((i)n(tlractors V\lzith v(&;h;)lm go}xllernmen‘F (.zontracts
Government| 2000 procurement | Would be concluded were se ected through competitive
plans bidding.
1. A unified system of procurement of goods (works,
2000— services) using the state budget funds and foreign loans was
2005 created.
1. Clients were required to place information on government
procurement in the unified private information system
Procurement (website).
2005— 2. The price threshold for the simplified tender procedure
Phase 2 2010 was reduced.
3. Requirements were introduced to make payment for
obtaining the tender documentation, to provide tender
security and security for the performance of a contract.
1. Procurement was made under framework agreements.
2010— Government | 2. Complaints were handled through the Antimonopoly
2016 procurement | Committee of Ukraine.
Annual Requirements were introduced to conduct procurement
procurement procedures, create, place and exchange information through
plan . a web portal (Central Database) of the authorized
2016 — Public . .
Phase 3 procurement body (Prozorro) and commercially licensed
present procurement .
electronic platforms.

Source: Developed by the author.

The evolutionary improvement of legislation is an attribute of a civilized development of the
government procurement system, similar to what is the case in developed countries, especially in
the European Union.

The main reason why government procurement began to evolve was that, since the mid-
80’s, the USSR State Plan on the scale of the entire national economic complex could not fully
balance planned production objectives with available material resources. There was no choice but to
take steps to decentralize the system. The inability to implement national economic plans led to the
emergence of government procurement, which covered 70—80% of the total national economy and
was fully provided with the necessary material resources. The manufacturer was allowed to sell
independently the products manufactured in excess of the government order [4, M. Galushhak,
2011].

Such government procurement system existed until 1991, including and covering the first
year of Ukraine’s independence. However, over time, the functions of government procurement lost
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their properties as a lever of state regulation and gradually turned into the form of satisfying the
needs for the purchase of goods, works, services of budget-funded consumers. This is why, in 1991,
the Regulations on the Ministry of Economy were adopted, which defined the formation of a unified
republican government order and its provision with logistical support as one of the main tasks of the
Ministry of Economy of Ukraine.

Since 1993, when the system of centralized planning of the production and distribution of
logistical resources gradually lost its capacity and adequacy to the economic situation, the functions
of government procurement have been transformed, increasingly losing the properties of an
absolute state regulator in the production of goods and services and growing into a means of
satisfying the needs for material resources, products, works and services of budget-funded
consumers. This was reflected in the annual decrees of the President of Ukraine, dated up until
1996, on the government contract and the government order for the respective year, which approved
the volume of products ordered by the State and the amount of funding required for this purpose,
and contractors were chosen at the discretion of the heads of governmental organizations that placed
their orders.

Meanwhile, in 1993, the Cabinet of Ministers of Ukraine adopted the first tender-related
Resolution Ne 871 «On Approval of the Regulations on Organizing and Conducting International
Tenders in Ukraine», which initiated international tenders and streamlined the competitive and
budget-funded procurement of goods (works, services) exclusively of foreign origin to satisfy the
state needs of Ukraine. During the effective period of the mentioned resolution (21/10/93 —
28/06/97), the Ministry of Foreign Economic Relations and Trade of Ukraine registered 66
international tenders.

From 1993 to 1996, the issues concerning the budget-funded procurement procedure were
regulated by the Decrees of the Cabinet of Ministers of Ukraine «On the Government Contract and
Government Order», which were approved for each current year until 1996. These documents
approved the volume of goods (products), works, services ordered by the State as well as the
amount of funding, while contractors were chosen solely at the discretion of the administrators of
state funds.

In particular, the Decree specified that «government contractors and government order
executors shall provide themselves with logistical resources by entering into direct contracts with
suppliers, state supply and sales organizations, and other intermediary organizationsy.

At the same time, the year 1993 saw the adoption of one of the basic documents on public
procurement, namely the Regulations on the Procedure for Organizing and Conducting International
Tenders in Ukraine, which defined the procedure for organizing and conducting international
tenders in Ukraine for foreign and Ukrainian enterprises, institutions, and organizations.

An important but rather controversial measure in regulating the procurement market at that
time was the adoption of Resolution Ne 611 of the Cabinet of Ministers of Ukraine «On Prohibition
of the Use of Budgetary Funds for the Purchase of Goods (Works, Services) of Foreign Origin» of
June 4, 1996. In particular, it stipulated that funds of the State Budget of Ukraine, which are
allocated for the procurement of goods (works, services) for state needs, shall be used to purchase
these goods (works, services) only from domestic producers, and the use of funds for the
procurement of goods (works, services) of foreign origin for state needs shall only be allowed based
on a decision of the Prime Minister of Ukraine, which shall be made on the submission of the Inter-
Agency Commission for Regulation of the Procurement of Goods (Works, Services) for State
Needs for the amount of UAH 10 thousand and shall also be made on the basis of the conclusions
saying that certain products are not produced in Ukraine, and it allowed to procure the products of
foreign origin [5, O. Shatkovs’kyj, 2015].

So the paradox is that one regulatory document provides for conducting tenders in various
forms (in respect of various items) and allowing the participation of foreign and Ukrainian
enterprises, institutions and organizations, regardless of their ownership form, while another
regulatory document restricts and prohibits the participation of foreign bidders. Additionally, the
State adhered to the common practice in international trade of placing government contracts on
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a competitive basis only in relation to foreign suppliers/contractors, with the government contracts
placed without any competitive tendering process in relation to domestic suppliers/contractors.

Fundamentally new changes in the regulation of government orders were introduced with
the adoption of Law of Ukraine Ne 493/95-VR «On Government Orders for Satisfying Priority State
Needs» of December 22, 1995. This Law stipulated for the first time that government contractors
with whom government contracts would be concluded shall be selected through competitive
bidding. The Law also defined the concepts of state needs, government order, clients from the
government and government contractors, government ordering, placement of supplies for state
needs, control over their implementation, as well as the liability for failure to perform government
contracts for product supply for state needs.

The next step considering Ukraine’s intentions to join the World Trade Organization (the
«WTOp») was to align and approximate government procurement legislation to the WTO Agreement
on Government Procurement adopted in April 1994 by adopting:

- Resolution Ne 694 of the Cabinet of Ministers of Ukraine «On Organizing and Conducting
Tenders for Government Procurement of Goods (Works, Services)» of June 28, 1997 to establish
the general procedures for government procurement from suppliers regardless of their status and
nationality (the document used for the first time the concept of «procurementy);

- Resolution Ne 1058 of the Cabinet of Ministers of Ukraine «On Creating the Unified
System of Procurement of Goods (Works, Services) Using the State Budget Funds and Foreign
Loans Raised against Guarantees of the Cabinet of Ministers of Ukraine» of September 24, 1997 to
streamline the procurement of goods, works and services worth UAH 10,000 and more by
establishing a unified procurement procedure;

- Resolution Ne 1369 of the Cabinet of Ministers of Ukraine «On Construction Tenders» of
September 1, 1998 to take into account the peculiarities that arise during tenders for construction
contracts for contracted works and services [4, M. Galushhak, 2011].

Government procurement rules defined in the aforementioned regulations generally met
international requirements, but were insufficient for the proper regulation of government
procurement, which is why it became reasonably necessary to enshrine this regulation in the
legislation. It should be noted that, following the adoption of the above resolutions, compliance
with the requirements set out therein remained low.

Furthermore, some government entities and regional state administrations developed and
adopted «their own» regulations on holding tenders, which had a common feature, namely the
consolidation of control over tenders held within the respective agency in the hands of the agency
management. As a result, such regulations had numerous procedural errors, which often completely
negated the tender principles.

Given the urgency of resolving the issue of Ukraine’s accession to the WTO and EU
integration and improving the efficiency of the use of funds spent on government procurement, the
Ministry of Economy with the participation of other ministries and agencies prepared a draft law in
1999 and adopted the Law on of Ukraine «On Procurement of Goods, Works and Services for State
Funds» of February 22, 2000, which is aimed at regulating procurement procedures by creating
a broad competitive environment in the government procurement market, ensuring the transparency
and fairness of tender procedures.

The adverse consequences, loss of state funds and significant violations in public
procurement accompanied the activities of the Tender Chamber of Ukraine as a public control body,
whose activities were regulated by amendments to the Law of Ukraine «On Procurement of Goods,
Works and Services for State Funds» of August 22, 2005.

An interesting experience of that period was that it became possible to provide benefits to
domestic producers in procurement, which possibility was enshrined in legislation. The conditions
of protection were then regulated in more detail by Resolution Ne 347 of the Cabinet of Ministers of
Ukraine «On Approval of the Procedure for Protecting the Domestic Market in Case of the
Procurement of Goods, Works and Services for State Funds» of April 11, 2001, which, in
particular, approved the list of goods, works and services, for whose procurement tenders are held
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with the involvement of domestic producers only. When procuring other goods, works and services
not included in the specified list, the client applied a preferential markup of ten percent to the price
of a tender bid submitted by the domestic producer [6, G. Pin’kas, 2009].

In order to implement the mechanism of interdepartmental coordination to increase the
efficiency of procurement and its overall economic effect, Resolution Ne 1312 of the Cabinet of
Ministers of Ukraine of October 10, 2001 approved the Procedure for Interdepartmental
Coordination of Government Procurement. Unfortunately, such mechanism was not applied in
Ukraine until 2013.

In January 2003, the Parliament supported the government’s version of amendments to the
Law, which were developed as a result of analyzing the practice of its application. What is
noteworthy first of all is the establishment of a lower price threshold (which was not the case
before), the exclusion of a provision limiting bidders to domestic producers only, and the
establishment of the rules for determining a procurement item.

On December 21, 2004, Ukrainian MPs adopted the Law of Ukraine «On Amendments to
Certain Legislative Acts of Ukraine» at the third attempt by overcoming the next veto of the
President of Ukraine. The very general title of this Law concealed quite interesting and significant
changes to the Law of Ukraine «On Procurement of Goods, Works and Services for State Funds».

Furthermore, even the history of the adoption of this Law was quite interesting. Initially,
Draft Law Ne 4147 submitted by the government contained only proposals to amend the Law of
Ukraine «On Value Added Tax» and the Customs Code of Ukraine and concerned the specifics of
customs and tax transactions with cultural values, i.e. it had nothing to do with government
procurement. Naturally, such kind of law was drafted by the relevant parliamentary committee,
namely the Finance and Banking Committee. However, in June 2004, a few days before the
consideration of the draft law in the second reading, the Committee approved amendments to the
Law of Ukraine «On Procurement of Goods, Works and Services for State Funds» and to the Code
of Administrative Offenses (regarding the liability for violations in government procurement). It is
actually the contents of these amendments to the Law of Ukraine «On Procurement of Goods,
Works and Services for State Funds» that was the reason for the President of Ukraine to veto this
draft law three times.

However, in the heat of the Orange Revolution, the President’s well-reasoned veto was
overcome, which marked the beginning of the era of the Tender Chamber of Ukraine. The
beginning of this era, i.e. early 2005, surprised everyone with unexpected unpleasant legislative
novelties, which included:

- mandatory placement by clients of information on government procurement on the unified
private information system (website) only, which subsequently led to a commercial monopoly on
the placement of information owned by the state;

- reduction in the price threshold for applying a simplified tender procedure — request for
quotations;

- introduction of mandatory payment for tender documentation, tender security and security
for the performance of a contract, which subsequently led to repeated tender disruptions due to the
reluctance of business entities to pay money to third parties simply for participating in a tender
without any guarantees of tender fairness, and sometimes to a significant increase in the price of
tender offers, which normally includes all costs incurred by business entities. The same was the
case with making the successful bidder responsible for paying the costs associated with the
conclusion of a contract [7, A. Hramkin, 2008].

Immediately after these amendments to the Law of Ukraine «On Procurement of Goods,
Works and Services for State Funds» (with effect from January 11, 2005) had become effective, the
Cabinet of Ministers of Ukraine and the Ministry of Economy started receiving many appeals from
concerned clients and bidders, causing the newly elected government to announce the remediation
of the situation in government procurement as one of its priorities.

The government’s work in this regard continued in two directions:
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- limiting the conduct of tenders until amendments are made to the Law of Ukraine «On
Procurement of Goods, Works and Services for State Funds» through the mechanism of having
them approved by the Prime Minister of Ukraine;

- developing a new version of the Law of Ukraine «On Procurement of Goods, Works and
Services for State Funds», which should meet state interests (creating a competitive environment in
this area, achieving optimal and rational use of state funds and ensuring the transparency of
government procurement procedures) and international law, particularly the laws of the World
Trade Organization and the European Union [7, A. Hramkin, 2008].

On March 26, 2005, the Cabinet of Ministers of Ukraine adopted and, on April 4, 2005,
submitted to the Verkhovna Rada of Ukraine the Draft Law «On Amendments to the Law of
Ukraine “On Procurement of Goods, Works and Services for State Funds”» to be urgently passed
(registration Ne 3519-1).

Aside from eliminating the significant challenges in the practical application of certain
provisions of the Law of Ukraine «On Procurement of Goods, Works and Services for State Funds»
as amended by the Law of Ukraine adopted on December 21, 2004, and harmonizing the draft law
with international procurement rules in connection with the completion of the accession to the
World Trade Organization and intensification of cooperation with the EU, the draft law provided
for applying tender principles to procurements made by state-owned and budget-funded enterprises
to increase the efficiency of their operations and focusing on the price parameter in choosing the
best tender bid, including through exchange markets [8, V. Smyrychyns’kyj, 2005].

However, on June 16, 2005, the Verkhovna Rada of Ukraine adopted a completely different
version of the amendments to the Law of Ukraine «On Procurement of Goods, Works and Services
for State Funds» based on Draft Law No. 3519 submitted by a Ukrainian MP, which included some
clauses developed by the Ministry of Economy, the Ministry of Finance, the Ministry of Justice and
the SBU, in particular concerning:

- disclosure of information on government procurement in private information systems,
which must meet special requirements and at the same time independently determine the conditions
of placement of such information by clients, and non-compliance with such conditions by clients
constitutes the ground for canceling the tender, which ultimately could increase the government
procurement-related costs of clients and bidders and make it more difficult or even impossible to
hold the tender;

- certain aspects of the powers, status, activities of the Tender Chamber of Ukraine as a set
of public organizations in terms of taking over the functions of state administration in the absence
of the real public and state control over its activities;

- inexpediency of mandatory professional development of all members of the tender
committee every two years;

- imposition of all possible costs of participation in the tender and notarization of the
contract on the successful bidder. Furthermore, any costs incurred by the bidder in the course of the
procurement procedure and the conclusion of a procurement contract, pursuant to amendments to
the second part of Article 36, are not subject to appeal.

These latest amendments to the Law of Ukraine «On Procurement of Goods, Works
and Services for State Funds» came into effect in August 2005. [9, O. Minjajlo, 2009; 10,
N. Tkachenko, 2009].

The period of 2005 to March 2008 was characterized by monopolization of the mandatory
publication of procurement information on a private website instead of the state information resource;
an absolute regulatory role of the Tender Chamber and a concentration of dubious schemes around it
(mandatory consulting services through certain companies and payment of royalties, appeals against
tenders, blacklist of bidders, mandatory subscription to the Tender Chamber’s bulletin to participate in
tenders, notarization of procurement contracts) [3, I. O. Shkol’nyk, 2009].

Of course, this tangle of problems, which killed clients’ and bidders’ desire to hold tenders
and participate in them, led to an unprecedented solution — the total repeal of the then effective
Procurement Law, which took place in March 2008.
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Given that, from the end of March 2008 to May 2010, the sphere of government
procurement was regulated by interim provisions, on June 1, 2010, Law of Ukraine Ne 2289-VI «On
Government Procurement» was adopted following the lengthy work.

In 2010, following the lengthy work, a new version of the Law on Government Procurement
was adopted, which was generally based on the 2003—2004 version, except for two provisions — a
new, detailed complaint handling mechanism described in the Law itself and providing for the
handling of complaints through the Antimonopoly Committee of Ukraine as a complaint handling
body (previously, complaints were handled mainly by the Ministry of Economy) and a rather
limited list of exceptions. In the context of the consistent development of legislative regulation of
government procurement, it is worth noting the adoption, in 2011, of the Law of Ukraine «On
Peculiarities of Procurement in Certain Spheres of Economic Activity», which, similarly to the legal
approach of the EU (Directive 17, 2004), established more flexible procurement rules for monopoly
enterprises operating in socially important areas (energy, water, heat supply, municipal transport,
etc.), as well as government amendments to the Law, which introduced legislative opportunities for
procurement using the mechanism of framework agreements that was successfully tested in the EU
[4, M. Galushhak, 2011].

The period of 2010 to 2014 was characterized by the active development of government
procurement legislation, as evidenced by 30 amendments, changes and supplements to Law Ne
2289-VI, which had the following features:

- rather frequent amendments to the Procurement Law [35 amendments in less than four
years (mostly parliamentary draft laws, with only a few submitted by the government)];

- the amendments were made by laws that did not relate to the sphere in question and
concerned mainly new exceptions to the Law («works associated with demolition of illegal
buildings...», «standard setting and standardization services in construction»);

- the draft laws were significantly adjusted between the first and second readings — which
was dubious from the point of view of the established rules, and conclusions of the expert
examination were not taken into account;

- an excessive number of exceptions in the Law «On Government Procurementy — 43
exceptions as of March 2014;

- ambiguity as to whether the Law needs to be applied by state-owned and municipal
enterprises;

- a new section on reverse e-auction was not in effect [5, O. Shatkovs’kyj, 2015].

Eventually, this Law ceased to be effective on the basis of the new version of Law of
Ukraine Ne 1197-VII «On Government Procurement» adopted on April 10, 2014, which, in
particular, provided for the introduction of an e-government procurement system in accordance with
Ukraine’s obligations under the EU-Ukraine Association Agreement, as well as the procedure for
state regulation and control in the field of public procurement.

In pursuance of the Decree of the President of Ukraine «On Sustainable Development
Strategy “Ukraine — 2020”» of January 12, 2015, which, as part of the implementation of the
European living standards in Ukraine and four vectors enabling to bring Ukraine to leading global
positions, provided for a reform in government procurement, the Ukrainian Parliament adopted Law
of Ukraine Ne 922-VIII «On Public Procurement» of December 25, 2015. This Law establishes the
legal and economic framework for procurement of goods, works and services to meet the needs of
the State and the local community in compliance with the principles of efficiency, transparency,
competitive environment, prevention of corruption, and fair competition.

It is practically impossible to distinguish between the concepts of «government
procurement» and «public procurement» in relation to the new law and the repealed one, as both the
Law of Ukraine «On Public Procurement» and the Law of Ukraine «On Government Procurement»
contain the same definition of procurement, namely the purchase of goods, works and services by
the client in the prescribed manner.

In view of the mandatory introduction of electronic systems, the principles of openness and
transparency of procurement at all stages are gaining new importance. The new Law provides that
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free access shall be provided by analyzing and monitoring the information placed in the electronic
procurement system, as well as by informing the competent controlling authorities through the
electronic procurement system or in writing about the signs of violation(s) of public procurement
legislation.

Having studied the specifics of procurement in Ukraine, we can identify the main periods
corresponding to the phases, namely the periods of procurement from 1982 to 2000, from 2000 to
2016, and from 2016 to date. Since, in the first phase, all procurements were made using direct
contracts, it would be expedient to consider the main differences between the second and the third
phases. The entry into effect of the Law of Ukraine «On Public Procurement» provides for a
number of significant differences between this process and that which took place under the Law of
Ukraine «On Government Procurement», which differences are associated with the need to ensure
the transparency of the procurement process at all of its stages (Table 2).

Table 2
Key differences in Procurement before and after 2016
Feature Procurement before 2016 (Phase 2) Procurement after 2016 (Phase 3)
Basic terms «Government procurementy, «tender, «Public procurementy, «tender», «tender
«competitive tender documentationy, documentation», «tender offer», «tender
«competitive tender offer», «competitive tender | committee.
committeey
Procurement 1) Public tender; 1) Public tender;
procedures 2) two-stage tender; 2) competitive dialogue;
3) request for quotations; 3) negotiated procurement procedure.
4) prequalification of bidders;
5) negotiated procurement procedure.
Use of electronic | Right Obligation
systems The client has the right to carry out procurement | The client carries out procurement procedures
procedures using electronic means. by using an electronic procurement system.
Submission of | Right Obligation
information During the procurement procedure, information is | During the procurement procedure, information

submitted in writing, and in case provided in para.|is submitted electronically through the
2 of Article 12 (2) of the Law — in the form of an | electronic procurement system.
electronic document.

Appeals against | During the procurement procedure, information is | A complaint to an appeal body is submitted by a
decisions submitted in writing, and in case provided in para.| complainant in the form of an electronic

2 of Article 12 (2) of the Law — in the form of an | document through the e-procurement system.
electronic document.

Requirements for| Right Obligation
framework Competitive selection may be made by the client |Selection and competitive selection are made by
agreements by conducting an auction electronically. the client using an e-auction.

Source: Developed by the author.

Conclusion. Thus, analyzing the historical path of the development and formation of the
public procurement market, we note the active changes in forms, methods, procedures, and
terminology. We should also add that frequent changes in the legislation on organizing and
conducting public procurement suggest that there is a need for continuous improvement of the
mechanism of managing public procurement for the development of all areas in Ukraine.
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